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Introduction 
 

That rumbling you hear is a potentially seismic shift brewing for North Carolina lien law 
as a result of the Court of Appeals decision in Pete Wall Plumbing Co., Inc. v. Sandra Anderson 
Builders, Inc., 215 N.C. App. 220, 721 S.E.2d 663 (2011).  Now, there is a move afoot to allow 
contractors doing work for a tenant to place a lien directly on the fee interest in the property 
which would greatly expand searches, underwriting requirements, and closing customs.   

 
Under North Carolina law, it has been clear for years that mechanics and materialmen 

(“Contractors”) working for a tenant could only place a lien on the tenancy, not on the fee 
ownership.  Interestingly, the Court of Appeals did not change anything with its decision in Pete 
Wall Plumbing.  In fact, their holding was in accordance with long-held and well-established 
precedent that had not previously generated much controversy.  However, because of some bad 
facts in the case, at least one Judge thought the result unfair, and now there is an effort at the 
General Assembly to change the law. Title professionals need to become engaged with the issue 
as even a seemingly minor and justified change in the law could have dramatic implications in an 
area that had seemed settled. 

 
Summary of Current Law and Recent Case 

 
Under Article X, Section 3 of the North Carolina Constitution, N.C. Gen. Stat. § 44A and 

the holding in Brown v. Ward, 221 N.C. 344, 20 S.E.2d 324 (1942), Contractors have lien rights 
against the property on which they work.  However, their lien rights attach only to the interest of 
the party with whom they contracted.  If the Contractor is working for a tenant, then the lien 
attaches only to the tenancy.  If the tenancy terminates, there is no longer any interest to which 
their lien can attach. 

 
In its simplest iteration, Pete Wall Plumbing involved the owner of several lots who 

leased property to a developer who in turn subleased it to a builder.  A Contractor for the builder 
was not paid and filed a lien against all parties.  While the Contractor won a money judgment 
against the builder, the Contractor was unable to enforce a lien against the property because the 
builder’s lease had been terminated and they had no rights against the fee.  The bad facts come to 
light upon closer inspection which reveals a complex structure seemingly designed to avoid the 
payment bond requirements for a public works project.   

 
The fee owner was the Housing Authority of the City of Greensboro (“Housing 

Authority”) who wanted to build a project of six houses on lots in Willow Oaks – Zone B (the 



“Lots”).  If the Housing Authority contracted directly with the builder to build the houses, they 
would have had to post a payment bond under Article 3 of N.C. Gen. Stat. § 44A.  Instead, the 
Housing Authority entered into a ground lease of the property to Willow Oaks Development, 
LLC (“Willow Oaks”) who in turn subleased it to Sandra Anderson Builders, Inc. (“SAB”).  Pete 
Wall Plumbing, 721 S.E.2d 665. 

 
In the leases and subleases (all of which were recorded), SAB agreed to construct single-

family homes on the Lots. The subleases provided that SAB would be the owner of these 
improvements during the term of the subleases but that, upon completion, SAB was required to 
convey the homes to an individual homebuyer “in accordance with the provisions set forth in the 
Master Ground Lease.”  Id at 665.  The subleases specifically stated that SAB had no right to 
bind any interest of Willow Oaks to any lien or other security interest.  Id. 

 
As a result of this unconventional structure, the Housing Authority was not required to 

post a payment bond.  In addition, the leases and subleases contained standard provision 
allowing the Housing Authority, as landlord, to terminate them if a lien was placed on the 
tenant/subtenant.  Id.  Thus, as soon as a Contractor obtained lien rights against the subtenant, the 
property right to which those rights attached could be terminated – plus, there was no payment 
bond against which the Contractor could collect. 

 
Of course, that happened.  In late 2007 and early 2008, Carolina Bank made a series of 

loans to SAB to finance the construction of the houses on each Lot, and SAB granted a Deed of 
Trust in its subleasehold interest on each subject Lot.  The Housing Authority and Willow Oaks 
subordinated their interest in the Lots to the liens of the Deeds of Trust pursuant to a series of 
recorded Multiparty Agreements with Carolina Bank and SAB which, in the event of a default, 
allowed the parties to give Carolina Bank title to the respective Lot.  Id. 

 
Pete Wall Plumbing Co. (“Pete Wall Plumbing”) provided plumbing services for the 

construction per a contract with SAB. When SAB failed to pay, Pete Wall Plumbing filed liens 
(the “Plumbing Liens”) against SAB, Willow Oaks and the Housing Authority with regard to the 
Lots.  As required to enforce their lien, Pete Wall Plumbing filed suit in August 2008, naming 
SAB, Sandra B. Anderson (Groat), the Housing Authority, Willow Oaks, Carolina Bank, and the 
private owners as defendants (collectively “defendants”).  In the complaint, Pete Wall Plumbing 
alleged (among other things) that it had valid liens against the Lots and sought an “equitable 
lien” against the interests of the Housing Authority and Willow Oaks.  Id at 666. 

 
However, on each Lot, Pete Wall Plumbing faced problems enforcing their lien: 
 
• Out Sales – Four of the Lots had been sold to individual homebuyers prior to the 

filing of the Plumbing Liens, so enforcing the liens would impact the buyers.   
 

• Foreclosure – While SAB still had an interest in the two unsold lots, in each case, 
Carolina Bank’s Deed of Trust was recorded prior to the date Pete Wall Plumbing 
alleged it first furnished work.  Carolina Bank foreclosed on the two unsold Lots on 
February 4, 2009, and subsequently took title via trustee’s deed. 

 



Carolina Bank won easily on the two unsold lots.  Their Deed of Trust clearly had 
priority, and the foreclosure cut off the Plumbing Liens.  On the four sold Lots, however, any 
liens allowed to stand would have priority over the sales.  At closing the purchasers received 
general warranty deeds from the Housing Authority and SAB, and each deed provided that the 
subject Lot was released from the respective Lease, Sublease and Multiparty Agreement and that 
such agreements were terminated and “shall have no further force or effect with respect to the 
property” conveyed.  Id. 

 
After a series of hearings and motions, the trial court found that the Plumbing Liens were 

invalid and “further stated that ‘[u]pon the filing of this order with the Clerk of Superior Court, 
the Notices of and Claims of Lien [for all the properties] shall be marked as discharged, pursuant 
to N.C.G.S. § 44A–16.’”  Id.  Not surprisingly, Pete Wall Plumbing appealed. 

 
After some discussion of procedural irregularities, the Court of Appeals upheld the trial 

court’s dismissal of the liens under N.C. Gen. Stat. § 44A–16(4).  Id.  The Court notes that “[o]ur 
Supreme Court has explicitly approved the judicial enforcement of a materialman’s lien against a 
leasehold…when the enforcement is completed before the interest terminates.”  Id at 669 
(citations omitted).  But, since N.C. Gen. Stat. § 44A–9 only provides a lien “to the extent of the 
interest of the owner”, the Court also held that “[Pete Wall Plumbing] possessed no statutory 
protection in the private owners' properties after SAB's interest in each property was terminated.”  
Id. 

 
The Court noted that all of the leases, subleases and agreements were public record.  

Further, the Court noted that the Supreme Court had previously admonished a party similarly 
situated to Pete Wall Plumbing – “[i]f [plaintiff was] unwilling to do the work and furnish the 
material upon ... credit and intended to look to the security provided by statute, ordinary 
prudence required that [plaintiff] exercise that degree of diligence which would enable them to 
ascertain the status of the title to the land upon which the building was to be erected and to 
obtain the approval or procurement of the owners.  Their loss must be attributed to their failure 
so to do.”  Brown v. Ward, 20 S.E.2d 324, 326–27, as quoted in Pete Wall Plumbing, 721 S.E.2d 
669. 

 
As a result, parties asked to perform work for a tenant need to (i) factor their client’s 

“ownership” into their determination of the tenant’s creditworthiness and (ii) decide if they need 
address lien rights with the fee owner. 

 
Discontent & Movement for Change 

 
The decision in Pete Wall Plumbing seems harsh because, while the Contractor could 

theoretically get a lien on the tenancy, the leases allowed the landlord to terminate the lease as 
soon as that happened.  Effectively, the Contractor had nothing to which their lien could attach. 

 
Even Judge Steelman, who voted for the decision, lamented the result.  In his concurring 

opinion, he acknowledges that the Court “reaches the correct legal conclusions under the present 
state of our statutory and case law” but complains that current law “does not provide adequate 
protection to suppliers of labor and materials [on leaseholds].”  Id at 671.  Consequently Judge 



Steelman urges that “[t]he Supreme Court should reconsider its holding in Brown and the 
General Assembly should consider revising the provisions of Chapter 44A to prevent this unjust 
result.”  Id at 672. 

 
Additionally, Judge Steelman decries the use of complex arrangements that seem 

designed solely “to eliminate the possibility of any lien ever attaching to the lots and 
improvements in question.”  Id.  In fact, he recommends that the parties in such arrangements be 
deemed “joint venturers” and that agreements to prevent the attachment of liens be deemed “void 
as against public policy.”  Id. 

 
As if on cue, the General Assembly is looking at all of these issues. 

 
Legislative Discussions 

 
In 2014, the Legislative Research Commission’s House Committee on Mechanics Liens 

and Leasehold Improvements (the “Lien Committee”) held four hearings/meetings about various 
proposals about tenant lien rights in early 2014 (they also discussed other business, but nothing 
as interesting to this author).  At those meetings, representatives of the Contractor industry 
argued for amendments to allow liens for work done for the benefit of a tenant to attach to the 
fee.  So far, the Committee has resisted such a drastic change in the law, but it has recommended 
some changes to codify and clarify current case law. (See Report to the 2014 Session of the 2013 
General Assembly of North Carolina by the Legislative Research Commission’s House 
Committee on Mechanics Liens and Leasehold Improvements dated April 7, 2014) (the 
“Report”). 

 
According to the Report, the Lien Committee entertained proposals from various 

contracting companies and Contractor associations.  At the first meeting, some proposals were as 
drastic as deeming the tenant to be an agent of the owner so that any work done for the tenant 
would be “authorized” by the owner which would allow any resulting lien to attach to the fee. 

 
In later meetings, a representative of the North Carolina Bankers Association warned 

about the chilling effect such amendments could have on lending.  Without certainty as to their 
lien position, lenders might not lend.  A commercial property manager argued that Contractors 
know (or can figure out) when they are working for a tenant and take appropriate precautions on 
their own. 

 
At the meeting on March 7, 2014, the Lien Committee discussed proposed legislation to 

accomplish the following: 
 
• Section 1 – Lien Rights 

o Codify the rule that a tenant is not an agent of the owner simply by virtue 
of the lease. 

o Allow a contractor seeking to enforce a lien to present evidence to 
establish that the tenant was acting as agent for the owner or as joint 
venture with the owner. 

• Section 2 – Payment and Performance Bonds 



o Prevent public authorities from avoiding bond requirements by leasing to 
parties obligated to construct improvements for the public authority.   

o Void other provisions designed to avoid bond requirements. 
o Allow some exceptions for public-private partnerships under N.C. Gen. 

Stat. § 143-128.1C. 
• Section 3 – Lease Terms 

o Invalidate any lease provision that allows the landlord to terminate the 
lease if a lien is placed on the leasehold interest. 

 
Various speakers opposed Sections 1 and/or 3, but there was no opposition to Section 2.  

Proposals to address Sections 1 and 3 varied.  One speaker wanted Contractors for the tenant to 
be able to file a Notice of Potential Lien Claimant with the owner.  If the owner did not object in 
a prescribed time period, the lien would attach to the fee.  However, there was no committee 
support for this proposal.  At the April meeting, the Lien Committee approved the Report and 
proposed legislation for further consideration in the 2014 short session as HB 1101. 

 
(See sidebar with bill text current as of 29 May 2014) 

 
Analysis of Proposals 

 
As indicated, Section 2 of the proposal is relatively non-controversial.  The performance 

bond requirement for public projects exists for a reason, and it seems like governmental agencies 
ought not structure transactions to avoid legal requirements.  However, the proposals in Sections 
1 and 3 could create problems for the title insurance industry and real estate in general that need 
to be considered before final adoption. 

 
Section 1 deals with the relationship of the landlord and tenant as it affects lien rights.  

All of the proposals for Section 1 (as well as the more radical suggestions described above and 
rejected by the Lien Committee) could create significant uncertainty about lien priority at the 
time of any sale or loan closing.  Obviously, codifying the rule that a tenant is not automatically 
an agent of the owner is helpful, but allowing a Contractor to argue that the tenant acted as an 
agent of the owner could be problematic without clear standards.  Webster’s Real Estate Law in 
North Carolina already acknowledges that a tenant could be deemed the agent of the owner in 
certain circumstances (see Sec. 20-14(b)), but if the statutory provisions are read to make an 
agency relationship more likely, parties to real estate transactions may require more information 
and releases prior to closing. 

 
In addition, the Contractor seems to be in the best position to solve any problems prior to 

doing the work.  They can quickly determine who owns the property, and, if they do not trust the 
tenant to pay, obtain the owner’s consent to (or guaranty payment for) the work or require a 
deposit.  The Lien Committee noted this in the Report, and the Supreme Court noted it in the 
1942 decision in Brown v. Ward, cited above.   

 
Establishing lien rights in advance seems better and simpler than opening up a Pandora’s 

Box of future lien claims based on agency.  Buyers, lenders and title companies would have great 
difficulty consummating transactions if they had to underwrite the risk of tenant construction, 



assess the truth of tenant representations and chase down any tenant Contractors to get the 
appropriate waivers.  That could prove impossible in even small shopping centers. 

 
The Section 3 proposal would void lease provisions allowing a landlord to immediately 

terminate a lease upon the filing of a mechanics lien against a tenant.  While that would seem fair 
to contractors, it might cause problems for owners looking to rent their property.  The owner 
might not like having a Contractor take over the tenant’s space after enforcing the lien.  The 
Contractor (or any new tenant) might be significantly less desirable and not of the owner’s 
choosing.  Surely there are alternative measures that might have a lesser impact on lease terms, 
especially since there does not seem to have been a groundswell of controversy on this topic 
prior to Pete Wall Plumbing.  That being said, at least this would not appear to be a title issue. 

 
Conclusion 

 
The surprising reaction to the predictable decision in Pete Wall Plumbing shows the 

necessity of both keeping up with current issues as well as the difficulty of changing settled law 
to fix a bad fact pattern.  While Contractors working for tenants have precarious lien rights at 
best, the proposed changes open the door to more problems that do not appear to be considered.  
Given that Contractors working for tenants have the ability to negotiate a solution to their 
problems in advance, it would seem more sensible to consider the broader impacts of the 
proposed changes prior to changing settled law that seemed to work in the vast majority of cases. 

 


