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Memorandum 
 

From: Ryan C. Weeks, Underwriting Counsel 
RWeeks@BridgeTrustTitle.com 
 

To: Clients & Friends 

Date: May 25, 2016 

Subject: Limits on Instantaneous Seisin-- Parks Building Supply Co. v. Blackwell Homes, Inc. (2016-4-19) 
 
 
Clients & Friends, 
 
A recent unpublished decision by the NC Court of Appeals re-emphasized that the doctrine of 
instantaneous seisin does not provide absolute priority for a purchase money deed of trust when 
construction is involved.  The holding highlights the need for closing attorneys to get lien affidavits and 
subordinations from mechanics and materialmen hired to do work for purchasers at the time of closing. 
 
NC Lawyer’s Weekly recently summarized Parks Building Supply Co. v. Blackwell Homes, Inc. (Lawyers 
Weekly No. 012-097-16) (Harnett Co., 12 CVS 2059).  The full decision can be found here: 
https://appellate.nccourts.org/opinions/?c=2&pdf=33705.  Please note that since the decision is 
unpublished, it cannot be cited as precedent 
 
In the case, Parks Building Supply provided materials to lots that Blackwell Homes had under contract but 
not yet purchased.  At closing of the purchase, the closing attorney recorded deeds of trust in favor of 
New Century Bank.  Eventually, Blackwell Homes failed to pay Parks Building Supply who then sued and 
argued that their lien had priority over the deeds of trust. 
 
The Court of Appeals noted that lien rights for mechanics and materialmen attach to the property as soon 
as the party becomes an owner under NC Gen. Stat. 44A-7(6).  Ownership rights can be legal or 
equitable, which means a purchaser is an owner as soon as they sign the purchase contract, citing 
Carolina Builders Corp. v. Howard-Veasey Homes, Inc. (72 NC App. 224, 231) provided they later take a 
legal interest in the land (see page 6 of the decision). 
 
As a result, you have bifurcated priority.  Money actually used toward the purchase has priority under the 
holding in Dalton Moran Shook Inc. v. Pitt Development Co., 113 N.C. App. 707, 440 S.E.2d 585 (1994) 
which is a published opinion.  However, amounts advanced under the deed of trust toward non-purchase 
costs (like construction) would be behind mechanic’s liens for work done prior to legal ownership. 
 
Thus, whenever the purchaser of property will be doing construction, closing attorneys need to get lien 
subordinations from all mechanics and materialmen with whom the purchaser has contracted at the time 
of closing.  For builders who buy property, this could be any mechanic or materialman.  For individuals, 
this may be only a general contractor but could include other independent workers like an architect or 
supplier.  Even if dirt has not moved, a general contractor has likely taken steps to plan work or get 
supplies that could result in lien rights that pre-date the closing. 
 
None of this was disputed in the Court of Appeals, and the actual issue was whether an equitable interest 
was created by the purchase contract which named “Blackwell Homes” as the buyer not “Blackwell 
Homes, Inc.”  The Court of Appeals allowed the subsequent deeds to Blackwell Homes, Inc., to serve as 
parol evidence showing the intent of the parties in the contract.  The underlying issue would seem to have 
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been resolved in Tocci v. Snowfall, 220 N.C. 550 (1942), but that case must not have been cited by the 
parties. 
 
NOTE – This case serves as a reminder for why title companies sometimes ask for extra documents prior 
to closing even when something has an obvious legal result (like this case did).  For example, if there is a 
prescriptive easement that has been shown on plats for years, it may be obvious that the easement is 
enforceable, but a title company may require some acknowledgment from the owner of the servient 
parcel.  Title companies have the duty to defend law suits, which costs money even if you win.  It is much 
better to document things on the front end and avoid court. 
 
I recommend you read the full decision for details.  If you have any questions, please contact me.   
Thank you for your business! 
 
Ryan C. Weeks 
Underwriting Counsel, BridgeTrust Title Group 


