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Memorandum 
 

From: Ryan C. Weeks, Underwriting Counsel 
RWeeks@BridgeTrustTitle.com 
 

To: Clients & Friends 

Date:  

Subject: New Curative Statutes or “Christmas Comes Early!” 
 
 
Friends and Clients, 
 
If one of your main areas of practice is real estate you might as well come to terms with the fact that you 
are going to make a mistake.  It is almost impossible to do multiple closings on a daily basis and not have 
a slip-up occur. Effective August 31, 2018 the legislature made some much needed additions to help cure 
and correct some of these slip-ups. Namely, NCGS §§47-108.28 and 47-36.2.   
 
NCGS §47-108.28 will operate as an automatic curative of certain defects in conveyances of an interest in 
property if the instrument has been on record in the correct county at least 7 years and there has been no 
lis pendens or curative instrument recorded in that time period.   This section will act to validate 
omissions of the following: 
 

a. Properly executed acknowledgement (as provided under Article 3 of Chapter 47 or Chapter 
10B); 

b. Proper recital of Consideration; 
c. Residence of party; 
d. Address of Property; 
e. Date of instrument; 
f. Date of instruments or obligation secured by instrument; 
g. Failure to affix a required seal. 

 
It will also act to validate any omission of a grantor, trustor, mortgagor, assignor, borrower or other 
person with an interest in the property who has signed the instrument without limitation or qualification 
but their name does not appear in the instrument itself. 
 
NOTE:  NCGS §47-108.28 provides that it does not modify any provisions of law pertaining to the 
competency or infancy of the grantor or the provisions of Chapter 22 of the General Statutes or to limit 
any remedies available under the laws of this State. 
 
The other statute that is going to have a major impact on your practice is new NCGS §47-36.2. This 
statute will allow an attorney that drafted an instrument containing certain errors or an attorney for a party 
to the instrument with the errors or an attorney for a title insurance company insuring the transaction, to 
record a Curative Affidavit. NOTE: While the statute does allow for the drafting attorney to correct these 
limited errors, we would not recommend any attorney utilize this new statute without reviewing the 
matter with experience title insurance counsel since it will impact the insurability of the real estate. 
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Unlike the so-called “Corrective” affidavit contained in NCGS §47-36.1, this new affidavit can actually 
be used to cure certain obvious description errors.  The errors in question must be made obvious through 
other information provided in the instrument or contained in another instrument in the chain of title, like a 
plat.   
 
The curative statute can be used to correct the following errors, provided the error is obvious from other 
information as discussed above: 
 

a. Legal description of the property; 
b. Physical address of the property; 
c. Tax map Identification number 
d. Plat Reference 
e. Prior Deed reference. 

 
Please remember it MUST be an “obvious description error” that is made apparent from other information 
in the deed or chain of title. It does NOT cure all errors.  The statute goes on to state it specifically does 
not cover: 
 

a. Missing/Incorrect signatures or acknowledgements; 
b. Designation of Ownership or right of survivorship; 
c. Error in the legal description that operates to convey an interest other than what was 

intended. 
 
Prior to the recording of the Curative Affidavit the statute imposes strict notification requirements which 
must comply with Rule 4(j) or Rule 4(j5) of the NC Rules of Civil Procedure.  A Notice of Intent to 
record the Curative Affidavit along with a copy of the proposed affidavit must be sent to all parties named 
in the instrument in question or have an interest in the property, the attorney that prepared the instrument, 
current owners of adjoining property that may be affected by the instrument (and curative affidavit) and 
any title insurance company involved in insuring the property in question.  Those parties that are served 
with notice have 30 days to object.  Failure to object within 45 days of the last person served with notice 
will allow the attorney to record the Curative Affidavit. 
 
Assuming compliance with the statute regarding the Curative Affidavit and Notice are all met, once 
recorded the Affidavit will operate as a correction of the instrument and relate back to the time of the 
original recording of said instrument.  A sample of the Curative Affidavit form is contained within the 
statute. 
 
PLEASE NOTE, the statutes themselves contain more detailed instructions regarding what falls within 
the statute, whom are proper parties, contents and requirements of Notice and impact of use of the statute.  
To fully comply with the statute and take advantage of its curative functions you must read the entire 
statute. This memo is just intended to make you aware and highlight some of the points of the statutes.  I 
cannot stress enough that while this statute will be extremely helpful, it is not a “Cure-All”.  There are 
many issues which cannot be resolved by recording a Curative Affidavit.  As always, we strongly 
recommend you speak with your title company prior to taking any corrective action. 
 
If you have any questions, please let us know.  We are happy to help you. 
 
 
Ryan C. Weeks 
Underwriting Counsel, BridgeTrust Title Group 


